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In this custody case, Father argues that the trial court erred in awarding Mother primary parenta
responsibility of the parties' minor child. Father contends that the trial court’ s decision was based
on the “tender years doctrine,” which presumed that a child of avery young age should be placed
with its mother. Father notes that the “tender years doctring” is no longer applicable in Tennessee
and contendsthat, because of her effortsto thwart hisrelationship with the child, Mother should not
have been awarded primary parenting responsibility. We determine that there is no evidence that
thetrial court applied the“tender yearsdoctrine” inthiscase. Wefurther determinethat the evidence
doesnot preponderate against thetrial court’ sfinding that M other has repented of her prior attempts
to interfere with the relationship between Father and the child, and we find that the evidence
otherwisesupportsthetrial court’ saward of primary parental responsibility to Mother. Accordingly,
we affirm the judgment of the trial court.
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OPINION
|. Background

The parties in this matter, Karla Griffin and Kenneth Hodson, are the unwed biological
parents of Kyler James Griffin-Hodson who was born on January 11, 2005. At that time, Mother
was 32 years of age, had been married and divorced three times, and had two other children, aged
3and 10. Father was 23 years of age at the time of Kyler’ s birth, had not been married previoudly,
and had no other children. The parties were involved in a sexual relationship for an undisclosed
period of time; however, at the time of Kyler’'s birth, the parties were estranged.

Lessthan amonth after the child’ sbirth, Father filed a“ Petition for Custody and Immediate
Petition for Paternity/Legitimation” requesting, among other things, that paternity testing be
conducted and, upon confirmation of his paternity, that the child’s name be changed from Kyler
James Griffin to Kyler James Hodson. The petition further stated that “Father would also like an
immediate court hearing so that hecan get primary parentage of Kyler James Griffinwith appropriate
visitation to Mother.” The petition includes allegations that “Mother has cursed Father on the
telephone and explained to him that he could forget any involvement in his own child’'slife” In
response, Mother filed a counter petition requesting, inter alia, that she be designated Kyler's
primary residential parent, that Father be ordered to pay child support, and that Father be allowed
reasonable visitation.

The case came on for mediation on March 29, 2005, and, thereafter, an order was entered
whereby it was agreed that Kyler was Father’ sbiological child and that the child’ s name should be
changed to Kyler James Griffin-Hodson. The order also set forth a pendentelite visitation schedule
for Father and ordered that Father pay two pendentelite child support payments, each in the amount
of $400.

A final hearing in the case was held on April 20, 2005, and after presentation of evidence
and argument of counsdl, thetrial court entered its judgment decreeing that Mother be the child’s
primary residential parent and that Father have regular visitation as specified. Father appealsthis
judgment.

[l.1ssue

The sole issue presented in this appea is whether the trial court erred in awarding primary
parental responsibility to Mother.

I11. Standard of Review

In a non-jury case such as this one, we review the record de novo with a presumption of
correctness as to the trial court’s determination of facts, and we must honor those findings unless
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thereisevidencewhich preponderatestothecontrary. Tenn. R. App. P. 13(d); Union Carbide Corp.
v. Huddleston, 854 SW.2d 87, 91 (Tenn. 1993). When atrial court has seen and heard witnesses,
especially where issues of credibility and weight of ora testimony are involved, considerable
deferencemust beaccordedtothetrial court’ sfactual findings. Sealsv. England/Corsair Upholstery
Mfg. Co., Inc.,984 SW.2d 912,915 (Tenn. 1999). Thetrial court’ sconclusionsof law areaccorded
no presumption of correctness. Campbell v. Florida Steel Corp., 919 SW.2d 26, 35 (Tenn. 1996);
Presley v. Bennett, 860 S\W.2d 857, 859 (Tenn. 1993).

Asthe Tennessee Supreme Court has stated, the paramount concern in achild custody case
isthe welfare of the child. Eldridgev. Eldridge, 42 S.W.3d 82, 85 (Tenn.2001). Asthe Supreme
Court hasfurther noted, “the detail s of custody and visitation with children are peculiarly within the
broad discretion of thetrial judge.” Id. at 85 (quoting Edwards v. Edwards, 501 S.W.2d 283, 291
(Tenn. Ct. App. 1973). Appellatecourtswill not interferewithatrial court’ scustody decision unless
it is shown that the trial court exercised its discretion in an erroneous manner. Koch v. Koch, 874
SW.2d 571 (Tenn. Ct. App. 1993).; Mimmsv. Mimms, 780 SW.2d 739, 744-745 (Tenn. Ct. App.
1989).

Under the abuse of discretion standard, the ruling of the trial court “will be upheld so long
asreasonable minds can disagree asto the propriety of thedecision made.” Satev. Scott, 33 S.W.3d
746, 752 (Tenn. 2000). A trial court does not abuse its discretion unless it “applie[s] an incorrect
legal standard, or reache[s] adecision which isagainst logic or reasoning that cause[s] aninjustice
to the party complaining.” Satev. Shirley, 6 SW.3d 243, 247 (Tenn. 1999). Under the abuse of
discretion standard, the appellate court is not allowed to substitute its judgment for that of thetrial
court. Myint v. Allstate Ins. Co., 970 SW.2d 920, 927 (Tenn. 1998).

V. Analysis

In a child custody case, the trial court is required to determine which of the parents is
comparatively morefit to have primary residential responsibility of thechild. Gaskill v. Gaskill, 936
S\W.2d 626, 630 (Tenn. Ct. App. 1996). Statutory guidance in making that determination is
provided by T.C.A. 836-6-106 which statesthat “[t]he court shall consider all relevant factors.” This
statute further sets forth specific factors to be considered, including the following:

(1) The love, affection and emotiona ties existing between the
parents and child;

(2) The disposition of the parents to provide the child with food,
clothing, medical care, education and other necessary care and the
degree to which a parent has been the primary caregiver;

(3) The importance of continuity in the child's life and the length of
time the child has lived in a stable, satisfactory environment; ... .



(4) The stability of the family unit of the parents,
(5) The mental and physical health of the parents,
(6) The home, school and community record of the child,;

(7) Thereasonable preference of the child if twelve (12) years of age
or older. The court may hear the preference of ayounger child upon
request. The preferences of older children should normally be given
greater weight than those of younger children;

(8) Evidence of physical or emotional abuseto the child, to the other
parent or to any other person; ... .

(9) The character and behavior of any other person who residesin or
frequentsthe home of aparent and such person'sinteractionswith the
child.

(10) Each parent's past and potential for future performance of
parenting responsibilities, including the willingness and ability of
each of the parentsto facilitate and encourage a close and continuing
parent-child relationship between the child and the other parent,
consistent with the best interest of the child.

Our review of thefollowing findings of fact and conclusions of law incorporated by thetrial
court into its final judgment confirms that the trial court considered all of the factors delineated
above that were relevant under the circumstances of this case:

Father bases hisrequest for being the primary residential parent upon

mother’ s“vulgar language’. T.C.A. 36-6-106(a) setsforththefactors
for the court to consider. Mother has of course been the primary
residential parent to date pursuant to T.C.A. 36-2-303". The court
must determine what is in the child’s best interest and must use the
comparative fitness test in reaching its conclusion.

WILLINGNESS OF EACH TO ENCOURAGE/FACILITATE
CLOSE RELATIONSHIPWITH OTHER PARENT

Mother has thwarted father’ s attempts to have contact with the child
until the mediation when a temporary visiting schedule was agreed

1T.C.A. §36-2-303 provides that “[a]bsent an order of custody to the contrary, custody of a child born out of
wedlock is with the mother.”
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upon. Mother is an older woman scorned. Neither party has acted
maturely in the court’ sestimation. Father broke all ties with mother
when helearned of the pregnancy. He came back into her lifetwo to
threeweeksprior to Kyler’shirth. The partiesfailed to communicate
their feelings with each other. Father was interested in forming a
bond and relationship only with Kyler. Mother was interested in
forming a bond and relationship with father as evidenced in her
becoming upset that father worked and went to school rather than
staying at the hospital with her after Kyler’s birth. From that point,
the relationship between the parties and father’ s mother deteriorated
to the point that both parties should be embarrassed for their
immature actions. Namely, father and mother became embroiled in
ashouting and cursing argument over the telephone moments before
mother’ sand Kyler’ srelease from the hospital. Mother was agitated
that father had spent time with his father on “family business’ that
day rather staying at the hospital. Father insisted that he would show
up at mother’ s apartment to see Kyler and to let hisfather see Kyler.
The hospital was “locked down” due to father's statements and
mother began her course of unreasonable conduct in threatening to
call the police and in fact calling the police on other occasions.

It is apparent to the court that mother wished to control father by
using Kyler asthe bait. She admitted telling father that Kyler wasn't
his child, that he wouldn’t see Kyler, that he would pay child support
and that father would go to jail if he came to her home. Shedidin
fact cal the police to her home on two occasions which was
unnecessary and totally inappropriate. Her two other children areold
enough to remember officers coming to their home and this can be a
traumatic event for children. Reasonable, mature adults do not “call
the police” on each other.

Mother wasn’t a* happy camper” when she took Kyler for the DNA
testing. Her demands were taken by the lab technician as excessive.
However, the court doesn’t understand why it is the lab’s policy to
not | et both parents go back with the child, and the court understands
why mother would become agitated when required to hand over Kyler
to either the phlebotomist or father.

Mother hasmade errorsin judgment in preventing father from having
contact with child. Itisin Kyler’ sbest interest to bond with hisfather
and to have as much contact as possible with his father. Mother
appearsto now berepentant. She acknowledged that shehad erredin



some respects and she stated that father should have overnight visits
with Kyler when Kyler was nine months old.

CHARACTER AND BEHAVIOR OF OTHERS FREQUENTING
PARENTS HOME

Thisfactor appearsnot applicable hereother than father liveswith his
mother and the maternal grandmother frequentsher daughter’ shome.
Both grandmothersarefit and appropriate personsand are of nothreat
of harm to the child.

EVIDENCE OF PHYSICAL/EMOTIONAL ABUSE TO CHILD,
PARENT OR OTHER PARENT

There is no evidence of same by either party unless one stretches
mother’s actions in preventing contact to say mother emotionally
abused father thereby.

CHILD’ S PREFERENCE
This factor is not applicable
HOME, SCHOOL AND COMMUNITY RECORD OF CHILD

Kyler isnot quite four monthsold. He hasthrived in mother’shome
with his two older half-siblings.

MENTAL AND PHYSICAL HEALTH OF PARENTS

Mother has received workers' compensation for a back injury for
approximately ayear. Y et, she has taken care of three children and
hasfamily resources, including an aunt and mother, to assist her when
needed. Father hastaken Zoloft for yearsfor “hereditary depression”
according to hismother. This does not preclude him from parenting
Kyler in the court’s opinion. Mother testified father drinks alcohol
excessively but there was no corroboration and no substantiation of
this allegation.

STABILITY
Mother has a stable unit consisting of herself and her three children.

Father liveswith hismother but plans on obtaining hisown residence
sometime in the future.



IMPORTANCE OF CONTINUITY IN CHILD’S LIFE AND
LENGTH OF TIME CHILD HAS SPENT IN
STABLE/SATISFACTORY ENVIRONMENT

Child hasresided with mother and histwo siblingsfor the duration of
hisshort life. Mother should have permitted father to have contact on
a regular basis with child. Otherwise, the environment she has
provided has been satisfactory.

DISPOSITION OF PARENTS TO PROVIDE CHILD WITH
NECESSARIES

Either parent can provide for the child. Although mother has not
worked for ayear due to a back disability, she expectsto be released
by her doctor soon. Mother paid father back for the moniesheloaned
her obtaining housing. There was no showing that she could not
provide child with the necessaries.

LOVE, AFFECTION AND EMOTIONAL TIES BETWEEN
PARENTS AND CHILD

Father is only beginning to have contact with child. This was
accomplished by the mediation. The photographs taken in April
show father lovingly holding his child. Mother’sties are of course
greater because she has cared solely for child and breast-fed child
until recently.

After considering all of these factors, the trial court concluded as follows:

Both parents are comparatively fit. It isin child’ s best interest to be
with mother who is older and has two other children. Father has had
no experiencein parenting achild. Mother appears repentant for her
unreasonabl e actions.

Father’s argument that he, not Mother, should have been awarded primary parenting
responsi bility isbased upon allegationsthat M other sought to prevent him from having arel ationship
withKyler. Thisargument relatesdirectly to subsection (10) of T.C.A. 8§ 36-6-106 whereby the court
isrequired to consider “the willingness and ability of each of the parentsto facilitate and encourage
aclose and continuing parent-child relationship between the child and the other parent ... .” Father
apparently contendsthat thetrial court gaveinadequate consideration to thisfactor and instead based
its decision on the now abolished “tender years doctrine” pursuant to which it was presumed as a
matter of law that a child of avery young age should be placed in the custody of the mother.



First, we are compelled to observethat thetrial court makes no referenceto the tender years
doctrine, either directly or by implication, and thereis nothing in the record to indicate that the trial
court’ s decision was governed by the presumption with which that doctrine isidentified. We find
absolutely no evidence that the tria court based its decision upon the tender years doctrine, and
Father’ s argument to that effect is without merit.

Father makes various references to the record to support his argument that Mother’s
unwillingness to facilitate and encourage a close relationship between himself and his son should
have precluded her from being awarded primary residential custody. For example, Father notes
Mother’ sadmission at tria that shetold Father she would “fight to her death before he ever got this
child and that he could never take the child anywhere.” Father further notes, inter alia, Mother’s
admission that she cursed Father on the phone and told him “that he could forget any involvement
in [Kyler's] life and that she told Father “that it didn’t matter what [Father] did he didn’t have any
rights to this child.” Father also references the trial court’s specific findings that “Mother has
thwarted father’s attempts to have contact with the child until the mediation when a temporary
visiting schedule was agreed upon”; that “Mother wished to control Father by using Kyler as the
bait”; and that Mother’s calls to the police on two occasions when Father came to her home were
“unnecessary and inappropriate.”

Whiletherecord confirmsthetria court’ sfinding that Mother has, in the past, attempted to
thwart Father’s relationship with Kyler, there is no evidence that Mother has interfered with that
relationship since mediation. Mother testified regarding the changein the parties’ interactions after
mediation as follows:

Q. All right. Okay, after you got home from the hospital, werethere,
did there continue to be some problems or some things that you
weren’t comfortable with that occurred?

A. Yes, just, | mean, [Father] calling and cursing and yelling and |
kept telling him, you know, if you could talk to mein acalm manner
you could see [Kyler] everyday [sic].

Q. Okay. And was he able to do that, though?

A. No.

Q. All right. Now, wasthere apoint that things kind of leveled after
acouple of weeks or so when you all started to talk again or, or when

did you next, when were you next able to communicate?

A. When we went to mediation.



Q. Okay. And at mediation you all worked out avisitation schedul €?
Is that right?

A. Yes.
Q. And tdl the Court about what that was?

A. Hewould just get him, you know, every few days for like two
hours a atime, since | was breast-feeding.

Q. Okay. And how did that go? How have the visitations gone?

A. They went okay, but hewould pick him up on time and bring him
back about ten or fifteen minutes late.

Q. But al in all they went okay?
A. Yeah. Yeah.
Q. You don't redly have any concerns at thistime? |Isthat right?

A. Yeah.

Q. Tdl the Court your philosophy about the father’ sinvolvement in
the child' slife at thistime?

A. Very little. 1 mean, he doesn’t know him.
Q. | mean, from this point forward, what do you want it to be?

A. Ohyeah, | want him to beabig part of it. | mean, | want them to
have avery good relationship.

Q. Okay. Doyoufed likeyou all have abetter understanding about
this situation now that you’ ve gone through mediation?

A. I do.
Thetria court acknowledged Mother’s“errorsinjudgment in preventing father from having

contact with child.” However, thetrial court found that “Mother appearsto be now repentant.” As
we have noted above, considerable deference must be accorded factua findings based upon witness
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testimony. The trial court observes the manner and demeanor of the witness and is in the best
position to evaluate his or her credibility. Union Planters Nat’| Bank v. Island Mgmt. Auth., 43
S.W.3d 498, 502 (Tenn. Ct. App. 2000). Whatever Mother’ sconduct may have been in the past, the
trial court’s finding indicates that such conduct will not recur in the future, and the evidence does
not preponderate to the contrary.

Our review of the record convinces usthat thetrial court gave careful attention to the proof
presented and reached its decision after appropriate analysis of such proof in the context of all
relevant factors, including those set forth at T.C.A. 836-6-106(a). Thetrial court found that, while
both Mother and Father are comparatively fit, Kyler hasresided with M other since hewasborn, and
Mother has provided a stable and satisfactory environment for the child and he has thrived in her
home. Thetrial court further noted that Mother is older than Father and has two other children, the
necessary implication being that sheis more experienced in caring for children than Father. While
we have no reason to question Father’ sability to carefor hischild, thefactors considered by thetrial
court in awarding primary parenting responsibility to Mother are relevant and sufficient to support
that decision. Thereisno indication that thetrial court’sdecision in this case constituted an abuse
of discretion.

V. Conclusion
For the foregoing reasons, the judgment of the trial court is affirmed, and this cause is

remanded for collection of costs below. Costs of appeal are assessed to the appellant, Kenneth
Hodson.

SHARON G. LEE, JUDGE
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